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Ray Fargason, Lubbock, TX, for plaintiffs.

Brent M. McBurney, Washington, DC, with whom was Acting Assistant Attorney
General Stuart E. Schiffer, for defendant. David M. Stauss, Department of Agriculture, of
counsel.

OPINION
MILLER, Judge.

This case is before the court on defendant’ s motion to dismiss or, in the alternative,
for summary judgment. Theissuesto be decided are (1) whether acontract between farmers
and the United States existsby virtue of thefarmers having submitted aqualified application
for aloan note guarantee pursuant to the Consolidated Farm and Rural Devel opment Act and
itsimplementing regulations; and (2) if no such contract isfound to exist, whether the Court
of Federal Claims otherwise has jurisdiction to hear their claims for fraud, breach of
fiduciary duty, and violation of due process. Argument is deemed unnecessary.
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The following undisputed facts are drawn from the complaint and the filings beyond
the complaint. The Consolidated Farm and Rural Development Act of 1961, as amended,
7 U.S.C. 88 1921-2008f (1994) (the “CFRDA"), authorizes the Secretary of Agricultureto
make and guarantee various kinds of loans, including farm loans, to farmers and rural
residents. In 1972 Congress authorized the Secretary of Agriculture to guarantee loans to
eligible persons from federal and state chartered banks, savings and loan associations, and
lending agencies. 1d. 8 1929(h). James R. Baker and Rebecca Baker (“plaintiffs’) are
farmerswho reside in Knox City, Texas. 1n 1995 plaintiffs sought a $400,000.00 loan (the
“loan”) to purchase 100 pairs of cows and calves to increase their operating revenue. This
case dealswith plaintiffs’ effortsto servicetheir loan under the CFRDA through the United
States Department of Agriculture’ s Farm Services Agency (“FmHA/FSA™). 1/

Plaintiffs sought the loan directly from their lendor, First National Bank of Haskell
(the “Bank™), but the Bank determined that the loan could not be made without a 90%
guaranteefrom FmMHA/FSA. OnAugust 1, 1995, plaintiffssigned an agreement with Capital
Resources Spending Group (“CFRG”), a“loan processor” certified to prepareloan guarantee
applications. CFRG completed a FmMHA/FSA loan guarantee application package for
plaintiffs, whichwas submitted to the Bank for review and approval in September 1995. The
Bank reviewed the application, and on September 21, 1995, itsvice president approved and
signed the application on behalf of the Bank. The vice president also certified that the Bank
was unable to make a direct loan to plaintiffs without the 90% guarantee. Plaintiffs signed
the loan application on September 25, 1995.

On October 20, 1995, the FMHA/FSA AreaCredit Manager in Vernon, Texas, issued
a written decision denying the guaranteed loan request. The decision listed a number of
reasons for the denial, including that the “[p]rojected income from crops did not appear
realistic.” FmHA/FSA notedthat plaintiffs records*indicategrazing out thewheat” and that
no historical figures were available to support the projected revenue for harvesting whest.
Id. After a meeting between the Bank and agency officials, the Bank submitted additional
information. OnJanuary 2, 1996, FmMHA/FSA issued aletter stating that the decisionto deny
the loan guarantee had not changed.

TheBank timely filed an appeal to the Department of Agriculture’ sNational Appeals
Division (“NAD”). The NAD hearing was held on April 2, 1996. In his May 3, 1996

1/ The Farm Services Agency formerly was known as the Farmers Home
Administration (“FmHA™); the partiesrefer to it by the acronym FmHA/FSA, and the court
uses this acronym for the sake of continuity.
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decision, the NAD hearing officer noted that FmHA/FSA withdrew all issues except the
“wheat harvesting” issue. Hereversed the FmMHA/FSA decision to deny the application due
to “excluding the harvest of wheat for grain.” FmHA/FSA wasdirected to “implement” this
determination. Under 7 U.S.C. 8 7000 (1994), and 7 C.F.R. § 11.12(a) (1996), FmMHA/FSA
personnel were responsible for implementing the hearing officer’ s decision within 30 days.
That 30-day period expired on June 2, 1996.

On June 26, 1996, the FMHA/FSA District Director in Vernon, Texas, wrote to the
Bank stating that FmHA/FSA would implement the hearing officer’ sdecision. FmMHA/FSA,
however, requested “updated” financial information to reflect then-current market prices,
rather than those in existence at the time the application was initially submitted. The letter
also requested new appraisals of crops and livestock based on then-current values.

On July 19, 1996, the Bank’ s representative wrote to FmMHA/FSA inquiring why the
hearing officer’ sdecision had not beenimplemented. OnJuly 29, 1996, the Bank’ spresident
wroteto FmMHA/FSA stating that the Bank should not be required to submit new application
material sand requesting that FMHA/FSA implement the hearing officer’ sdecision by issuing
the loan guarantee. On August 20, 1996, FMHA/FSA reiterated that new information was
still required. Over the next several months, the Bank requested that FmHA/FSA implement
the hearing officer’s decision and took the position that FmMHA/FSA was in violation of
applicable statutes and regulations. FmMHA/FSA responded on December 3, 1996, insisting
that the agency was authorized to demand new and updated application materials, asserting
other grounds for denying the guarantee, and stating that the guarantee would not be issued
without updated information.

The Bank rejected this interpretation and demanded implementation of the hearing
officer’s decision. By letter of January 16, 1997, FmHA/FSA denied the loan guarantee
application. That denia precipitated acomplaint filed by the Bank in federal district court
seeking implementation of the hearing officer’ sdetermination. On April 3, 1998, thedistrict
court granted the Bank’ s motion for summary judgment, holding that FmHA/FSA’ sactions
were arbitrary, capricious, and not in accordance with the law and ordering FmHA/FSA “to
take the next step in loan processing which would have occurred had no adverse decision
been made and appeal filed, based upon the facts and law as they existed at the time of the
original application.” First National Bank v. Glickman, No. 5-97-CV-133-C, dlip op. at 21-
23 (N.D. Tex. Apr. 3, 1998).

Thereafter, FMHA/FSA took the steps necessary to close the guaranteed loan
transaction. A conditional commitment initially was issued on May 1, 1998. The Bank
rejected theterms of the conditional commitment and proposed alternativeterms, whichwere
rejected by FmMHA/FSA. An agreement eventually was reached, and on October 16, 1998,
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aL oan Note Guaranteewasissued by FmMHA/FSA, aL. oan Agreement between First National
Bank and plaintiffs was executed, and First National Bank extended a Loan Note to
plaintiffs.

Plaintiffsfiled thissuit on December 13, 2000, alleging four basesfor relief: (1) that
FmMHA/FSA’s“refusal and failure to implement the NAD Hearing Officer’s May 3", 1996,
final appeal determination . . . was a breach of the contract of FMHA/FSA with Plaintiffs
either express or implied,” Compl. filed Dec. 13, 2000, Y 20-21; (2) that this conduct
“congtitute] s] fraud on Plaintiffs,” id. 11 14-18, 25; (3) that these “arbitrary and capricious
acts constitute breach of fiduciary duty on Plaintiffs,” id. § 29; and (4) that FmMHA/FSA’s
“failure and refusal to implement the NAD Hearing Officer's appeal determination
constituted a deprivation of a protected property interest without the due process of law
guaranteed by the Fifth Amendment,” id. T 31.

Defendant movesto dismisseach claimfor lack of subject matter jurisdiction. Should
jurisdiction be found proper, defendant moves in the aternative for summary judgment.
Defendant cites the second, third, and fourth claims as beyond the jurisdiction of the court,
and argues that no contract exists between the parties to support plaintiffs' first claim.

DISCUSSION

|. Breach of contract

1. Subject matter jurisdiction

Theburden of proving that the Court of Federal Claims has subject matter jurisdiction
over aclaim rests with the party seeking to invoke itsjurisdiction. McNutt v. Gen. Motors
Acceptance Corp., 298 U.S. 178, 189 (1936); Reynoldsv. Army & Air Force Exch. Serv.,
846 F.2d 746, 748 (Fed. Cir. 1988). At the pleading stage, general factual allegations may
suffice to meet this burden, for on a motion to dismiss the court “presumes that general
allegations embrace those specific facts that are necessary to support the claim.” Lujan v.
Nat'| WildlifeFed'n, 497 U.S. 871, 889 (1990). However, because proper jurisdictionisnot
merely apleading requirement, “but rather an indispensabl e part of the plaintiff’ s case, each
element [of subject matter jurisdiction] must be supported in the same way as any other
matter on which the plaintiff bearsthe burden of proof.” Lujanv. Defendersof Wildlife, 504
U.S. 555, 561 (1992) (citing Nat'| Wildlife Fed'n, 497 U.S. at 883-89; Gladstone, Realtors
v. Vill. of Bellwood, 441 U.S. 91, 114-15 & n.31 (1979); Simon v. E. Ky. Welfare Rights
Orq., 426 U.S. 26, 45 n.25 (1976); Warth v. Seldin, 422 U.S. 490, 526-27 & n.6 (1975)
(Brennan, J., dissenting)). Therefore, as the parties invoking federal jurisdiction in this




action, plaintiffs bear the burden of pleading the facts upon which the court’ s jurisdiction
depends. See McNutt, 298 U.S. at 189.

Under the Tucker Act, 28 U.S.C. § 1491(a)(1) (1994 & Supp. V 1999), the Court of
Federa Claimsis authorized to

render judgment upon any claim against the United Statesfounded either upon
the Constitution, or any Act of Congress or any regulation of an executive
department, or upon any express or implied contract with the United States, or
for liquidated or unliquidated damages in cases not sounding in tort.

Thisjurisdiction extends only to claims for money damages and must be strictly construed.
United States v. Testan, 424 U.S. 392, 397-98 (1976). Moreover, while conferring
jurisdiction, the Tucker Act doesnot create asubstantiveright enforceabl e against the United
States for monetary damages. United Statesv. Mitchell, 445 U.S. 535, 538 (1980); Testan,
424 U.S. at 398. “Instead, to invoke jurisdiction under the Tucker Act, a plaintiff must
identify a contractual relationship, constitutional provision, statute, or regulation that
providesasubstantiveright to money damages.” Khanv. United States, 201 F.3d 1375, 1377
(Fed. Cir. 2000).

Plaintiffs do not argue that any provision of the Consolidated Farm and Rura
Development Act or itsimplementing regulations “ mandate[] compensation by the Federal
Government for the damage sustained.” Testan, 424 U.S. at 400. Instead, they characterize
their claim as sounding in contract:

Plaintiffs had a contractual relationship with Defendant FmMHA/FSA
individually and through the Bank. The Plaintiffs were contractually bound
torepay their loansas provided for in theloan documentsand FmHA/FSA was
contractually bound to follow its own laws, rules, and regulations, and to
providefunding and guaranteed |oansin accordancewithitsrules, regul ations,
and statutes.

Compl. 114. Moretothe point, plaintiffs complaint allegesthat FMHA/FSA’ s“refusal and
failure to implement the NAD Hearing Officer’sMay 3", 1996, final appeal determination
... was a breach of the contract of FmMHA/FSA with Plaintiffs either express or implied.”
Id. 1 20-21. The complaint makes no mention of when and how any contract between
FMHA/FSA and plaintiffs was formed. Although defendant argues that jurisdiction is
lacking because no contract existed between plaintiffsand the United States, “thelaw isclear
that, for the Court of Federal Claims to have jurisdiction, a valid contract must only be
pleaded, not ultimately proven.” Total Med. Mgmit., Inc. v. United States, 104 F.3d 1314,
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1319 (Fed. Cir. 1997); accord Spruill v. MSPB, 978 F.2d 679, 686-87 (Fed. Cir.1992).
Presuming that general allegations embrace those specific factsthat are necessary to support
the claim, plaintiffs have pleaded the elements of a contract with the Government.
Accordingly, jurisdiction is present under the Tucker Act to adjudicate the merits of
plaintiffs’ breach of contract claims.

2. Summary judgment

Defendant al so movesfor summary judgment asto plaintiffs’ breach of contract claim
ontwo grounds. First, defendant arguesthat no contract between plaintiffsand FmHA/FSA
ever existed. Defendant argues that plaintiffs were never in privity of contract with
FmHA/FSA, nor werethey third-party beneficiariesto any contract between FmHA/FSA and
the Bank. Any contract that did exist between the parties was not formed until October 16,
1998, when the parties executed aL oan Agreement. Thus, in defendant’ sview, the conduct
on which plaintiffs base their breach claim occurred prior to the formation of an actua
contract. 2/

Summary judgment is appropriate only when the moving party isentitled to judgment
as amatter of law and there are no disputes over material facts that may significantly affect
the outcome of the suit. RCFC 56(c); Andersonv. Liberty Lobby, Inc., 477 U.S. 242, 247-48
(1986). A genuine dispute concerning a material fact exists when the evidence presented
would permit areasonablejury to find in favor of the non-movant. Anderson, 477 U.S. 248-
49. The moving party bears the burden of demonstrating the absence of genuine disputes
over material facts. Celotex Corp. v. Catrett, 477 U.S. 317, 322-25 (1986). Initsanaysis
the court may neither make credibility determinations nor weigh evidence and seek to
determine the truth of the matter. Anderson, 477 U.S. at 255. “The evidence of the non-
movant is to be believed, and all justifiable inferences are to be drawn in his favor.” 1d.;
accord H.F. Allen Orchardsv. United States, 749 F.2d 1571, 1574 (Fed. Cir. 1984) (noting
that non-moving party shall “receive the benefit of all applicable presumptions, inferences,
andintendments’). Although summary judgment isdesigned“*to securethejust, speedy and
Inexpensive determination of every action,”” Celotex, 477 U.S. at 327 (quoting Fed. R. Civ.
P. 1), atria court may deny summary judgment “where there is reason to believe that the
better course would be to proceed to afull trial.” Anderson, 477 U.S. at 255.

3. Breach based on an express or implied contract or contract created by a statute or

2/ Because the court determinesthat no contract could have been entered into by the
Government prior to the alleged breaching conduct, the court does not address plaintiffs
status with regards to any contract subsequently formed.
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regulation

In their response to defendant’s motion to dismiss, plaintiffs state generally: “The
claims of a contractual nature are properly stated such that the Court may grant the relief
requested by the Plaintiffs....” PIs’ Br. filed July 9, 2001, at 5.

In this case Plaintiffs .. . . relied on the United States Government’s
offer to provide guaranteed | oansthrough authorized banks. They acceptedthe
Government’ soffer for |oan guaranteesto qualified applicants. Plaintiffswere
qualified applicantswho completely and properly submitted their loan package
through the Bank. FSA issued a loan commitment to Plaintiffs and then
breached that commitment through its arbitrary, capricious and unlawful
actions.

Id. at 6. Although the complaint is silent as to when this contract came into existence, or to
spell out its terms, the complaint can be read to allege that plaintiff entered into a contract
that obligated FMHA/FSA to guarantee plaintiffs’ loan, or that, regardiess of whether a
contract was formed to provide the loan guarantee, the statute and regulations amount to an
offer to consider the application in accordance with the schedule and guidelines set forth in
theregulations. “Plaintiff’ s[sic] submitted acomplete and qualified |oan application relying
upon the Government to act in accordance with it [sic] own regulations. ...” Id. at 7.

1) Contract for |oan guarantee

Plaintiffs can be understood to argue that the CFRDA amounts to an “offer” by the
Government “to provide guaranteed loans through authorized banks,” id. at 6, which was
accepted by plaintiffs when they submitted an application for aloan guarantee to the Bank
(which, in turn, was submitted by the Bank to FmHA/FSA). 3/

By submitting the loan application package with a feasible farm

(business) plan, my wife and | were accepting the offer made by the United

States Government to enter into aloan agreement. The offer of the United

States Government was contained in the statutes and regulations relating to

3/ Giventhat the Bank submitted theapplication, plaintiffsargueinthealternativethat
submission of the application created a contract between the Bank and the Government to
which plaintiffsarethird-party beneficiaries. Becausethe court findsthat no contract could
have been entered into by the Government prior to the conduct alleged as breach, the court
does not address plaintiffs’ statusin respect of any contract subsequently formed.
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FmHA loan guarantees that were in existence on September 25, 1995, when
we signed the loan application package.

Affidavit of Plaintiff Jm Baker, July 5, 2001, 1 8; see also Affidavit of Plaintiff Rebecca
Baker, July 5, 2001, 1 8 (identical). Because FmMHA/FSA was required by statute and
regulation to approve the application, plaintiffs argue that a contract was formed when the
application was properly submitted: “[U]pon submission of the qualified application, there
was a coming together of minds to recognize approval of the qualified application and
promptly issue aloan note guarantee.” PIs.’ Br. filed July 9, 2001, at 7.

“The general requirementsfor abinding contract with the United States are identical
for both express and implied contracts.” Trauma Servs. Group v. United States, 104 F.3d
1321, 1325 (Fed. Cir. 1997). To establish a contract with the Government, plaintiff must
show (1) mutuality of intent to contract; (2) consideration; (3) lack of ambiguity in offer and
acceptance; and (4) actua authority of the Government representative whose conduct is
relied upon to bind the Government in contract. Lewisv. United States, 70 F.3d 597, 600
(Fed. Cir. 1995).

Generally, however, “[t]he United States cannot be contractually bound merely by
Invoking the cited statute and regulation.” Merrick v. United States, 846 F.2d 725, 726 (Fed.
Cir. 1988). To hold otherwise would blur the distinction between a claim founded on a
money-mandating statute or regul ation and onefounded on acontract with the United States.
The rule in Testan—that jurisdiction under the Tucker Act cannot be premised on the
asserted violation of regulations that specifically do not authorize awards of money
damages—cannot be avoided simply by characterizing the applicable statute or regulation
ascreating an implied contract. 4/ The Supreme Court madethispointin Army & Air Force
Exchange Service v. Sheehan, 456 U.S. 728, 739-40 (1982).

Respondent cannot escape the force of Testan by relying on the Court’'s
observation that the plaintiffs in that case did not “rest their claims upon a
contract,” and distinguishing this case on the ground that the regulations
effected an implied contract. To accept this reasoning would be to undermine

4/ In Testan the Court concluded that the Tucker Act did not confer jurisdiction over
a complaint filed by Civil Service employees who claimed that they were entitled to
reclassification at ahigher grade. 424 U.S. at 398-400. The Court reasoned that aplaintiff’s
“ asserted entitlement to money damages depends upon whether any federal statute can fairly
be interpreted as mandating compensation by the Federa Government for the damage
sustained.” 1d. at 400. The Court explicitly rejected the argument that “the violation of any
statute or regulation relating to federal employment automatically creates a cause of action
against the United States for money damages.” Id. at 401.
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the Court’ sruling in Testan that the Tucker Act providesaremedy only where
damages claims against the United States have been authorized explicitly.

The Court in Army & Air Force Exchange Service did note an exception to this
reasoning: a line of cases “where contracts were inferred from regulations promising
payment.” Id. at 739 n.11 (citing Griffin v. United States, 215 Ct. Cl. 710, 714-15 (1978);
N.Y. Airways, Inc. v. United States, 177 Ct. Cl. 800, 816-17, 369 F.2d 743, 751-52 (1966);
Radium Mines, Inc. v. United States, 139 Ct. Cl. 144, 147-48, 153 F. Supp. 403, 405-06
(1957); Aycock-Lindsey Corp. v. United States, 171 F.2d 518, 521 (5" Cir. 1948); and
AugustaAviation, Inc. v. United States, 500 F.Supp. 785, 786-87 (S.D. Ga. 1980), rev’'d, 671
F.2d 445 (11" Cir. 1982)).

In New York Airways, for example, three helicopter companies claimed sums owed
to them by the Government for carrying the mail. The plaintiffs were authorized to carry
mail under a certificate issued by the Civil Aeronautics Board (the “CAB”) pursuant to the
Federal Aviation Act of 1958. Under its statutory authority, the CAB also promulgated an
order fixing the monthly compensation to be paid to the plaintiffs for transporting mail.
Defendant argued that neither the statute nor the certificate created a contractual obligation
on the part of the Government to compensate the plaintiffs. The Court of Claims, however,
held that “[t]he Board’ srate order was, in substance, an offer by the Government to pay the
plaintiffs a stipulated compensation for the transportation of mail, and the actual
transportation of the mail was the plaintiffs' acceptance of that offer.” 1d. at 816, 369 F.2d
at 751.

Radium Mines dealt with regulations issued by the Atomic Energy Commission
pursuant to the Atomic Energy Act of 1946 establishing “guaranteed minimum prices. . . for
thedelivery tothe Commission. . . of domestic refined uranium, high-grade uranium bearing
ores and mechanical concentrates, in not less than the quantity and grade specified in
paragraph (e) of this section.” 139 Ct. Cl. at 146, 153 F. Supp. at 404. The regulations
provided that, “[u] pon receipt of an offer and sample[meeting] the conditions of thissection,
the Commission will forward to the person making the offer aform of contract containing
applicable terms and conditions ready for his acceptance.” 1d. at 147, 153 F. Supp. at 405.
The plaintiff argued that the regulations were an offer, “which ripened into a contract when
It was accepted by the plaintiff’s putting itself in a position to supply the ore or the refined
uranium.” 1d. The Court of Claims agreed:

[The regulation’s] purpose was to induce persons to find and mine uranium.
... It could surely not be urged that one who had complied in every respect
withtheterms of the[regulation] could have beentold by the Government that



it would pay only half the“ Guaranteed Minimum Price,” nor could he be told
that the Government would not purchase his uranium at all.

1d. at 147-48, 153 F. Supp. at 406.

The key to each of these cases, asindicated by Army & Air Force Exchange, is that
the regulations at issue were promissory in nature. 456 U.S. at 739 n.11 (referring to cases
“where contracts were inferred from regulations promising payment”); see also Nat'l
By-Products, Inc. v. United States, 186 Ct. Cl. 546, 558-59, 405 F.2d 1256, 1263 (1969)
(“Before arepresentation can be contractually binding, it must be in the form of a promise
or undertaking . . . and not a mere statement of intention, opinion, or prediction.”);
Restatement (Second) of Contracts 8 18 (1981) (“Manifestation of mutual assent to an
exchangerequiresthat each party either make apromise or begin or render aperformance.”).
By insisting on an identifiable, legally operative promise by the Government, the court
maintains fidelity to the rule that “the Tucker Act provides a remedy only where damages
claims against the United States have been authorized explicitly.” Army & Air Force Exch.
Serv., 456 U.S. at 739-40.

In contrast to these cases is Cutler-Hammer, Inc. v. United States, 194 Ct. Cl. 788,
794, 441 F.2d 1179, 1182-83 (1971), where the Court of Claims stated: “In general, the
obligation of the Government, if it is to be held liable, must be stated in the form of an
undertaking, not as a mere prediction or statement of opinion or intention.” In that case
seven industrial users of silver had filed applications to purchase silver from the Treasury
Department pursuant to regulations setting the maximum sales price and the conditions on
which silver would be sold. Shortly after the applications were filed, Treasury stopped
selling silver at the fixed price established in theregul ation and, instead, began selling silver
under a competitive bid procedure. The plaintiffs argued that the regulations were an offer
that was accepted upon thefiling of their applications, or that their applications constituted
offersthat were accepted upon acknowledgment by the Treasury Department. The Court of
Claims rejected both formulations:

In general, the obligation of the Government, if it isto be held liable, must be
stated in the form of an undertaking, not as a mere prediction or statement of
opinion or intention. Wefind nothing in thelanguage of the Regulation or the
acknowledgement [sic] which could be construed as contractual in nature, by
that standard. That is, nowhere is there a promise on the part of the
Government to sell even one ounce of silver a the price mentioned.
Purchasers are simply invited to make “application” to buy certain quantities
of silver at apricewhich will be not lessthan $1.29 +. . . . These applications
were in turn subject to the approval of the Director of Domestic Gold and
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Silver Operations . . . . Providing that the application be subject to such
approval isalone sufficent to negate existence of a contract until the approval
Isgranted. . . . Evenif the language could otherwise be given such ameaning,
the requisite approval was a condition precedent to the formation of any
binding contracts. . . . It requires a distortion of plain English to infer that
making an application in conformity with the terms of this Regulation would
constitute an acceptance of an offer whereby the United Statesintended tobind
itself.

Id. at 794-95, 441 F.2d at 1182-83. Cutler-Hammer expressly distinguished itself from New
York Airways and Radium Mines:

[In Radium Mines, we] rejected the contention of the Government there that
the Regulation was not an offer “but a mere invitation to the industry . . .,
which the Government could then accept or reject asit saw fit.” Wefound that
the purpose was to induce persons to find and mine uranium and that such
actual performancein reliancethereon was sufficient to compl ete the contract.
Therewassimilar reasoningin New Y ork Airwaysv. United States, wherewe
held: “The actions of the parties support the existence of a contract at least
implied in fact. The Board's rate order was, in substance, an offer by the
Government to pay the plaintiffs a stipulated compensation for the
transportation of mail, and the actual transportation of the mail was the
plaintiffs’ acceptance of that offer.”

Id. at 796, 441 F.2d at 1183. By contrast, the plaintiffsin Cutler-Hammer were not invited
to accept by performance: “The only effort to be expended by these plaintiffswasto fill in
the blanks of a Government prepared form.” 1d.; see also Tree Farm Dev. Corp. v. United
States, 218 Ct. Cl. 308, 320, 585 F.2d 493, 500 (1978) (“We quote from Cutler-Hammer to
show that invitations by the Government to file applications do not necessarily equal an
operative offer, the acceptance of which will result in abinding contract.”); Girling Health
Sys., Inc. v. United States, 22 Cl. Ct. 66, 71-72 (1990) (“[M]ere solicitations, invitations or
instructions from the Government are not offers to contract that bind the Government upon
plaintiff’s completion of aform, even when the solicitations, invitations or instructions are
embodied in a statute or regulation.”), aff’d, 949 F.2d 1145 (Fed. Cir. 1991); Last Chance
Mining Co. v. United States, 12 CI. Ct. 551, 555-56 (1987) (finding statutes and regulations
governing proceduresfor filing mining claims not offers and stating: “It would do violence
to traditional contract theory, not to mention the operation of government, to hold that any
statute requiring some action by acitizen to obtain abenefit or protect aright constituted an
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open offer to contract™), aff’d, 846 F.2d 77 (Fed. Cir. 1988) (unpublished table decision). 5/

Similar reasoning has led the Federal Circuit to decline to construe federal moiety
statutes as offers to contract. In Lewis v. United States, 70 F.3d 597 (Fed. Cir. 1995),
plaintiff contacted the United States Customs Service and offered to provide information
concerningtheillegal purchaseandimportation of armsfromVietnam. Plaintiff claimed that
the Customs Service's “informer award” statute, 19 U.S.C. § 1619, constituted an offer,
under which the United States promised to pay an award to anyone who provided original
information regarding violations of the customslaws. No award was ever paid, because the
Investigation was terminated without any arrests being made or enforcement proceedings
beinginitiated. Plaintiff thenfiled acomplaintinthe Court of Federal Claims, alleging that
by hisagreement to provide information he had entered into an implied-in-fact contract with
the Government and that, by obstructing and otherwise failing to pursue the investigation,
Customs officialshad interfered with his performance under that contract. Recognizing that
animplied-in-fact contract requires“lack of ambiguity in offer and acceptance,” the Federa
Circuit in Lewis held that section 1619 was too ambiguous in its terms, and conferred too
much discretion on the Secretary of the Treasury in deciding whether to award paymentsto
informants, to serve asthe basis for acontract. 70 F.3d at 600-01. 6/

5/ Because plaintiffs are the intended beneficiaries of the Consolidated Farm and
Rural Development Act, Cutler-Hammer putatively supports their contract clam. See 194
Ct. Cl. at 796, 441 F.2d at 1183 (noting that “[t]he plaintiff in Radium Mines. . . was an
intended beneficiary of the policy, proclaimed in that Regulation, ‘to stimulate domestic
production of uranium,”” whereas the plaintiffs in Cutler-Hammer “were simply the
incidental beneficiaries of a Government policy, the purpose of which was to protect the
coinage, not to provide windfall profits to silver buyers’). Cutler-Hammer’'s primary
rationale, however, is that, absent promissory language in aregulation, no contract will be
found simply because an applicant requests that the Government act according to the
regulation. This was the reading given to Cutler-Hammer by Tree Farm, which, like the
instant case, dealt with aloan guarantee program intended to benefit the plaintiffs.

6/ Another line of cases, however, construed section1619 to be money-mandating,
thereby suggesting an analytical distinction between aclaim founded directly on a statute or
regulation and a claim founded upon a contract implied from astatute or regulation. Doev.
United States, 100 F.3d 1576, 1582 (Fed. Cir. 1996), held:

6/ (Cont’d from page 12.)

[S]ection 1619 continues to require the payment of some award to claimants
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who have met the statutory conditions for recovery . . .. Contrary to the
Government’ s contention, this satisfies the requirement under [Eastport S.S.
Corp. v. United States, 178 Ct. Cl. 599, 605, 372 F.2d 1002, 1007 (1967)] that
“the particular provision of law relied upon grants the claimant, expressly or
by implication, aright to be paid a certain sum.”

The Federal Circuit distinguished Lewis, indicating that more would be required to construe
a statute to be an offer to enter into a contract than to construe the statute as money-
mandating:

Recognizing that animplied-in-fact contract requireslack of ambiguity in offer
and acceptance, [Lewis] found that without a corresponding offer from the
Government to pay a specific award, the award provided for in section 1619
was too ambiguous in amount to support by itself a contract claim.

Lewis did not consider the question presently before us, namely
whether amended section 1619, construed in light of precedent and in
accordance with Congressional intent, mandates under the prescribed
circumstances the payment of money, and thus supports a Tucker Act claim.

Id. at 1582 n.5 (citations omitted). Doe instructs that “[t]he fact that the Secretary retains
some discretion to determine the amount of an award, within prescribed limits,” while
preventing the statute from being construed as an offer, “does not preclude the statute from
being money-mandating.” Id. at 1582.

Similarly, in Grav v. United States, 14 CI. Ct. 390 (1988), aff’ d, 886 F.2d 1305 (Fed.
Cir. 1989), the Federal Circuit and Claims Court suggested that while astatute containing an
offer to enter into a contract may be a statute mandating payment, not all money-mandating
statutes are offersto enter into a contract. Plaintiffsin Grav applied for participation in the
Government’s Milk Diversion Program (the “MDP”), but were deemed ineligible for the
program after they had transferred dairy cattle to athird person contrary to the statute. The
trial court concluded that the language of the statute setting up the MDP offered milk
producers a unilateral contract, provided that they met certain criteria, which they could
accept by performance, or that the MDP statute created an implied contract, provided that
plaintiffs met the criteria, with intent for the Government being manifested by the language

6/ (Cont’d from page 13.)
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In Merrick v. United States, 846 F.2d 725, 726 (Fed. Cir. 1988), the Federal Circuit
confronted an informant’s claim under 26 U.S.C. 8 7623, authorizing the Secretary of the
Treasury “to pay such sums. . . as he may deem necessary for detecting and bringing to trial
and punishment persons guilty of violating the internal revenue laws.” Relying on the
discretion givento theRSto decidewhether to makean award, Merrick stated broadly: “ The
United States cannot be contractually bound merely by invoking the cited statute and
regulation.” 846 F.2d at 726; see also Saracenav. United States, 206 Ct. Cl. 90, 95-96, 508

of the statute and intent for the milk producers being manifested by their application for the
program. 14 Cl. Ct. at 393. But see Morgan v. United States, 12 ClI. Ct. 247 (1987)
(declining to construe the MDP as an offer based upon implementing regulations); Halbert
v. United States, 17 Cl. Ct. 596 (1989) (same). According to thetria court: “If the statute
Isconstrued as an offer, then the statuteis clearly an Act of Congress mandating payment to
plaintiff such asisnecessary for jurisdiction to be lodged in thiscourt.” Grav, 14 Cl. Ct. at
392.

The Federal Circuit, however, preferred to characterize the claim as one founded on
a statute mandating the payment of money, rather than on a statute creating an express or
implied contract:

Our anaysis whether the Claims Court had jurisdiction turns on
whether the Secretary of Agriculture was granted discretion to refuse
participation by any applicant whowasqualified for the program. Weconclude
the Secretary was not. Therefore, this is a money mandating statute that
triggers Tucker Act jurisdiction in the Claims Court.

Grav, 886 F.2d at 1307. The panel noted that language allowing the Secretary of Agriculture
to set the terms and conditions of MDP contracts did not alter its money-mandating nature:
“The import of this language is only to allow the Secretary to ater the quantities in a
contract, but not to permit him to refuse to enter into a contract altogether with a qualified
applicant.” Id. at 1308.

Grav and Lewis indicate that the preferred analytical mode of the Federal Circuit is
whether a statute or regulation is money-mandating, rather that whether they constitute an
offer to contract. Plaintiffs, however, do not argue that any provision of the Consolidated
Farm and Rural Development Act or itsimplementing regulations“ mandate[ ] compensation
by the Federal Government for the damage sustained.” Testan, 424 U.S. at 400. Instead,
they characterize their claim as based on a contract.
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F.2d 1333, 1336 (1975). In Merrick the Federal Circuit held that the subject statute and
regulation amounted to “an indefinite reward offer that an informant may respond to by his
conduct.” 846 F.2d at 726. Merrick, however, did not hold that the statute, by itself,
contractually bound the Government: “An enforceable contract will arise under these
authorities only after the informant and the government negotiate and fix a specific amount
as the reward.” 1d.; see also Lagermeier v. United States, 214 Ct. Cl. 758, 760 (1977)
(“ There has been no offer by the Commissioner to pay any definite sum and, therefore, there
has arisen no contract between the Commissioner and the plaintiff.” (quoting Gordon v.
United States, 92 Ct. Cl. 499, 500, 36 F. Supp. 639, 640 (1941))). Instead, the statute
prevented the Government from arguing that, because plaintiff supplied information before
the Government fixed the amount of the award, his conduct was merely past consideration
that could not support an enforceabl e agreement.

These cases can be synthesized into the proposition that where a plaintiff claims a
contractual obligation on the part of the Government stemming solely from a statute or
regulation, the requirements of mutuality of intent to contract and lack of ambiguity require
that the statute or regulation make an explicit promise—sufficient to justify another person
in understanding that his assent to that bargain will conclude it and sufficient for the courts
to determine the existence of a breach and give an appropriate remedy. See, e.q., Modern
Sys. Tech. Corp. v. United States, 979 F.2d 200, 202 (Fed. Cir. 1992) (“In the absence of
contractual intent or sufficiently definite terms, no contractual obligations arise.”).

2) Statute and regulations as offer

The statute and regulations that comprise the Farmer’s Loan Program in this case
fairly cannot be characterized as an offer to make loan guarantees to qualified applicants
under the standard identified in Cutler-Hammer. The applicable provisions merely create a
process for receiving and considering applications and identify a series of intermediate
communications and events that must occur prior to an agreement.

As noted above, the CFRDA authorizes the Secretary of Agriculture to guarantee
loans to eligible persons from federal and state chartered banks, savings and loan
associations, and lending agencies. 7 U.S.C. § 1929(h). The Secretary of Agriculture
delegated thisstatutory authority to FmHA/FSA, 7 C.F.R. 8 2.70(a) (1) (1995), which, inturn,
promulgated regulations implementing Congress' s loan program, id. pt. 1980.

Pursuant to those regulations, a lender files an application package consisting of a
variety of forms and attachments. [d. § 1980.113(a). Upon receipt of an application by
FmMHA/FSA, “the proper independent investigations, inspections, and appraisal reviewswill
be made to determine whether the loan applicant is eligible, whether the proposed loar/line
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of credit is for authorized purposes, whether there is reasonabl e assurance of positive cash
flow projection, and whether there is sufficient collateral and equity.” 1d. 8 1980.114. A
County Committee then reviews the loan application to certify whether eligibility
requirements are met. Id. § 1980.115, 1980.115(c). 7/ Once the County Committee
certification is obtained, the County Supervisor “will” prepare a request for obligation of
fundsand aconditional commitment. Id. 8 1980.115 Administrative (A). 8/ Theconditional
commitment is defined as FMHA/FSA’s “advice to the lender that the materia it has
submitted is approved subject to the completion of all conditions and requirements set forth
[inthe conditional commitment].” 1d. 81980.6(a). “ Any special conditions of approval will
be listed in the space provided on the form, including requirements for security, improved
management practices, and the type and frequency of financial reports required by
[FMHA/FSA] but not required by the lender.” 1d. § 1980.115 Administrative (A)(2). Once
loan funds are obligated, the conditional commitment is sent to the lender. Id. § 1980.115
Administrative (B)(3). The terms of the conditional commitment are then accepted or
rejected by the lender, and additional or alternative terms are proposed.

The lender, after reviewing approval conditions and security
requirements as set forth in [the conditional commitment], will complete and
execute the* Acceptance or Regjection of Conditions’ [whichisattached tothe
conditional commitment] and return a copy to the County Supervisor. If the
conditions cannot be met, the lender and loan applicant may propose
alternatives to the County Supervisor. These alternatives will be considered
and the lender will be advised of [FMHA/FSA’ 5] decision to accept or reject
thealternatives. If accepted, [the conditional commitment] will be so revised.
If rejected, the County Supervisor will notify theloan application [sic] and the
lender in writing within 10 calendar days for [FmHA/FSA’ 5] decision of all
the specific reasons for the decision, and advise them of their opportunity for

apped . ...

7/ FmHA/FSA follows a two-tiered approval process. The application isinitially
reviewed by a County Supervisor. If the County Supervisor determinesthat the application
may be acceptable, the application is presented to the County Committee for certification or
rejection. If the County Supervisor determinesthat the application could not be accepted by
the County Committee he may reject it outright. 7 C.F.R. § 1980.114 (b)-(d).

8/ Thedesignation “ Administrative’ signalsthat these provisionsare“for the benefit
of State Directors, District Directors, and County Supervisors,” and “set out the internal
duties and responsibilities of [FMHA/FSA] personnel and outline the procedures to be
followed in carrying out the requirements of the program.” 7 C.F.R 8§ 1980.101(c).
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Id. § 1980.116.

The court’ sinquiry iswhether the statute, aregulation, or any action of FmHA/FSA
expresses an intent to bind the Government, or manifests the material terms necessary to
establish an enforceable contract. The statute cannot represent an offer on the part of the
Government, for itisclearly permissive: “The Secretary may providefinancial assistanceto
borrowersfor purposes provided in this chapter by guaranteeing loans made by any Federal
or State chartered bank, savings and |oan association, cooperative lending agency, or other
legally organized lending agency.” 7 U.S.C. 8 1929(h)(1). Compare Grav, 886 F.2d at 1307
(“The language in the first part of the Dairy Production Stabilization Act of 1983 is clear:
‘The Secretary shall . . . providefor amilk diversion program under which the Secretary shall
offer to enter into acontract . . . with any producer of milk in the United States. . . ."), with
id. at 1308 (“ Theimport of thislanguageisonly to allow the Secretary to alter the quantities
in a contract, but not to permit him to refuse to enter into a contract altogether with a
qualified applicant.”). The CFRDA contains no promise to lenders, borrowers, or anyone,
for that matter. Similarly, no manifestation of the Government’s intent to enter into a
contractual relationship can be inferred. While the statute clearly contemplates future
contracts, it explicitly leaves the decision to enter into such contracts to the Secretary.

The FMHA/FSA’ s implementing regulations do not contain the language necessary
togiveriseto aunilateral contract. While cast in more mandatory terms—*“It isthe policy of
[FmHA/FSA] to guaranteeloans madeto qualified applicants. . . providing the applicant can
execute a lega contract,” 7 C.F.R. 8 1980.101(a)—the regulations nevertheless lack
definiteness and a manifestation of the Government’s intent to enter into a contract upon
receipt of an application. Plaintiffs argument that “the Government repeatedly breached an
implied contract to issue theloan guarantee upon recei pt of aqualified application,” PIs.’ Br.
filed July 9, 2001, at 7, betrays the infirmity in their claim—it ignoresthe intermediate steps
in the application process that negate any inference of an offer on the part of the
Government.

Asaninitial matter, the fact that the Secretary of Agriculture has decided to exercise
his statutory authority only upon application by private parties militates against construing
the regulations as an offer. Plaintiffs were not invited to accept by performance,
distinguishing this case from Radium Mines and New Y ork Airways, where the regulations
wereconstruedtoinvite performanceasacceptance (in Radium Mines, theactual finding and
mining of uranium; in New York Airways, the actual transportation of the mail). This
conclusion follows from the principle that “[s]o long as it is reasonably apparent that some
further act of the offeror isnecessary, the offeree hasno power to create contractual relations
by an act of his own, and thereis as yet no operative offer.” Cutler-Hammer, 194 Ct. Cl. at

17



794, 441 F.2d at 1182 (quoting 1 Corbin on Contracts § 11 (1963)); see also Grav, 886 F.2d
at 1310 (Mayer, J., dissenting) (quoting Cutler-Hammer).

Thelanguage of theregulationsdoes not suggest that applicationsfor aloan guarantee
areanything morethan that—applications. Neither theregulationsnor aqualified application
contain the material terms of the ultimate guarantee agreement. Indeed, the amount of the
guarantee is not determined until the conditional commitment isissued. Under 7 C.F.R. 8
1980.20: “Lenders and applicants will propose the percentage of guarantee. Lenders and
applicants will be advised in writing on [the conditional commitment] of any percentage of
guarantee less than proposed by the lender and applicant, and the reasons therefore.” Thus,
until issuance of the conditional commitment, the most important term of the contract has not
been agreed upon. Prior to issuance of the conditional commitment, the County Supervisor
also identifies “specia conditions of approval . . . including requirements for security,
improved management practices, and the type and frequency of financial reportsrequired by
[FmHA/FSA] but not required by the lender.” 1d. § 1980.115 Administrative (A)(2). The
fact that the loan application and regulations contemplate future negotiation of material
terms, and their reduction to a future writing—the conditional commitment, and ultimately
the loan agreement and loan note guarantee—undercuts the notion that a meeting of the
minds occurred upon submission of plaintiffs application. See Restatement (Second) of
Contracts 8 27 cmt. b (1981) (“[1]f either party knows or has reason to know that the other
party regards the agreement as incomplete and intends that no obligation shall exist until
other terms are assented to or until the whole has been reduced to another written form, the
preliminary negotiations and agreements do not constitute a contract.”).

Therecordisdevoid of any communicationsbetween plaintiffsand FmHA/FSA, prior
to the conditional commitment, that giveriseto acontract. Plaintiff arguesthat “ FSA issued
aloan commitment to Plaintiffs and then breached that commitment through its arbitrary,
capricious and unlawful actions.” PIs.’ Br. filed July 9, 2001, at 6.

24.  On June 26, 1996, the Agency wrote to the Bank stating that the
Agency would implement the Hearing Officer’s decision. However, in that
same | etter the Agency refused to implement the Hearing Officer’ sdecisionin
threeways. . ..

25. At that point, we had a contract with the Agency (FSA) because the
Agency had issued commitment for theloan guarantee as applied for, and now
the Agency (FSA) was not complying with its commitment.

J. Baker Aff., 1 24-25; see also R. Baker Aff., 1 24-25 (identical). Exactly what “loan
commitment” plaintiffs are referring to is unstated. The only communications from
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FmMHA/FSA prior to June 26, 1996, that have been discussed by the parties are the October
20, 1995 nitial denial; the January 2, 1996 | etter reviewing theinitial denial; theMay 3, 1996
NAD Appea Determination; the June 6, 1996 memorandum from the national officeto the
State Director informing the state office that the appeal would not be reviewed; the June 7,
1996 Notice of Conclusion of Appeal; and the June 17, 1996 memorandum from the State
Office to the District Office, stating that the appeal would not be reviewed. None of these
communications fairly can be considered a promise to enter into a contract.

The October 20, 1995 initial denial and the January 2, 1996 letter reviewing theinitial
denial arenot “loan commitments”; they arerefusalsto makealoan. TheMay 3, 1996 NAD
Appeal Determination isnot a“loan commitment.” Itisan order correcting an error of law
on the part of FMHA/FSA, and requiring that FmMHA/FSA implement that decision.

Plaintiffs make much of the NAD Appeal Determination. According to plaintiffs,
after the appeal determination, “the only option for FMHA/FSA was to issue the loan
guarantee in response to Plaintiffs complete and qualified application based upon their
contractual agreement.” PIs.” Br. filed July 9, 2001, at 7. It is true that the statute and
regulations require implementation of NAD decisions by local districts. 7 U.S.C. § 7000;
7 C.F.R. §1900.59(d). 7 C.F.R. 8 1900.59(d), however, defines “implementation” as “the
next stepin aloan processing or loan servicing action, required by [FmHA/FSA] regulations,
that would occur had no adverse decision been made and appea filed.” Contrary to
plaintiffs argument, an intermediate step was the issuance of aconditional commitment, as
discussed below.

The June 6, 1996 memorandum from the national office to the State Director
informing the state office that the appeal would not be reviewed, and the June 17, 1996
memorandum from the State Office to the District Office, stating that the appeal would not
be reviewed, are internal FMHA/FSA documents that were not directed to the attention of
plaintiffs. Moreover, the June 6, 1996 memorandum directs the State Director to
“immediately implement the hearing officer’s decision,” but goes on to admonish: “This
does not mean that the guarantee must be approved.” Similarly, the June 17, 1996
memorandum indicates FMHA/FSA’ s continuing refusal to issue aconditional commitment
totheBank. Finaly, the June 7, 1996 Notice of Conclusion of Appeal, likethe May 3, 1996
Appeal Determination, orders the FMHA/FSA to implement the hearing officer’ s decision.
None of these communications contains the final terms of the contract.

Instead, the earliest communication that can be characterized as an offer isthe May
1, 1998 Conditional Commitment, which the Bank rejected. Thisconclusionisinformed by
the Federal Circuit’sruling in Wells Fargo Bank, N.A. v. United States, 88 F.3d 1012 (Fed.
Cir. 1996). That case dealt with aloan guarantee issued by the FmHA under the Business
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and Industrial Loan Program, authorized by the same 1972 Act that created the Farmer’s
Program. Both programs are implemented through 7 C.F.R. pt. 1980 and share many of the
same governing regul ations.

In Wells Fargo the Federal Circuit concluded that a contract between FmHA and the
lender was created when the conditional commitment was issued: “The Court of Federal
Claims correctly ruled that the Conditional Commitment constituted a unilateral contract by
which the government agreed to guarantee the loan upon Wells Fargo’ s performance of the
conditions specified, and that Wells Fargo accepted the contract through beginning
performance by making the loan.” 88 F.3d at 1018. The court did not address whether a
contract could have existed prior to the conditional commitment, but its reasoning is
instructive nevertheless. The court focused on language in the conditional commitment,
identical to language used in conditional commitments for Farmer's Program loan
guarantees, that indicates that the Government is making a binding promise: “[ T]he United
States of Americaacting through the Farmers Home Administration (FmHA) hereby agrees
that . . . it will execute Form(s) FmHA 449-34 ‘Loan Note Guarantee' subject to the
conditions and requirements specified in said regulations and below.” 1d.

Finaly, intheinstant case, FMHA/FSA’ sconditional commitment wasre ected by the
Bank. Instead, the Bank proposed alternative conditions, which were, in turn, rejected by
FmHA/FSA. FmHA/FSA then prepared a revised conditional commitment, which was
accepted by the bank on October 13, 1998. Itisnot necessary to identify the precise moment
at which the Government bound itself to a contract. 9/ It is enough to determine that no
contract could have been formed prior to the conditional commitment i ssued by FmHA/FSA
onMay 1, 1998. Not only had neither party manifested an intent to be bound to a particul ar
contract, the parties continued to reject each other’ sterms. Becauseall the conduct onwhich
plaintiffsrely occurred prior to that date, they cannot sustain a claim for breach of contract.

4. Breach based on contract to properly process plaintiffs’ application

9/ Defendant argues that no contract could have existed prior to October 16, 1998,
when the L oan Note Guarantee wasissued and the L oan Agreement executed. In particular,
defendant relieson 7 C.F.R. 88 1980.60 and 1980.117, which identify “ Conditions precedent
to issuance of the Loan Note Guarantee.” The Federal Circuit in Wells Fargo rejected an
identical argument. Suffice it to say, the conditional commitment, as an offer to enter into
aunilateral contract, could have bound the Government prior to the Lender’s Certification,
the execution of aLoan Agreement, or the issuance of a Loan Note Guarantee.
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Plaintiffs' complaint can be read to argue that, regardless of whether a contract was
formed to provide the loan guarantee, the statute and regulations amount to an offer to
consider the application in accordance with the schedule and guidelinesin the regulations.
“Plaintiff’s [sic] submitted a complete and qualified loan application relying upon the
Government to act in accordance with it [sic] own regulations. . . .” PIs.” Br. filed July 9,
2001, at 7. Although the court hasconcluded that no express agreement existed between the
partiesconcerning themanner inwhich plaintiffs’ applicationwould be processed, plaintiffs
final argument implicates a line of cases dealing with implied-in-fact contracts following
Heyer Prods. Co. v. United States, 135 Ct. Cl. 63, 140 F. Supp. 409 (1956).

In Heyer the plaintiff alleged the bidding procedure followed by the Government was
amere shamto conceal anintention tolet the contract to afavored bidder. The plaintiff’ swas
the low bid, but was rejected and the procurement contract was awarded to the seventh
lowest bidder. Faced with the question of whether the Court of Claimshad jurisdiction over
disappointed bidder cases, a majority of the court held: “It was an implied condition of the
request for offersthat each of them would be honestly considered, and that that offer which
in the honest opinion of the contracting officer was most advantageous to the Government
would be accepted.” 1d. at 69, 140 F. Supp. at 412.

In Tree Farm, however, the Court of Claims pointed out that “Heyer . . . has not been
extended beyond the disappointed bidder fact pattern.” 218 Ct. Cl. at 318, 585 F.2d at 499.
Tree Farmissimilar to theinstant case in that it dealswith applicationsfor loan guarantees
from the Department of Housing and Urban Development (“HUD™). Plaintiff in that case
had filed an application for aloan guarantee that was working its way through the approval
process when the Secretary of HUD suspended all consideration of proposals for loan
guarantee assistance. Plaintiff argued that the suspension was a “breach of defendant’s
impliedinfact contract to consider plaintiff’ sapplication onitsmerits.” Id. at 317,585 F.2d
at 498. The Court of Claimsregected this argument, declining to extend Heyer to the above
facts: “Since plaintiff is not a disappointed bidder, but merely an applicant seeking
governmental guarantees of the financing for its proposed development, it is manifest that
plaintiff does not fall within the established parameters of the Heyer principles as outlined
above.” 1d. at 318, 585 F.2d at 499; see also New Am. Shipbuilders, Inc. v. United States,
871 F.2d 1077, 1080 (Fed. Cir. 1989) (noting that Heyer has not been extended to imply
contract in context of noncompetitive claim for discretionary grant); El Dorado Springsv.
United States, 28 Fed. Cl. 132, 136-37 (1993) (discussing limits placed on Heyer by Tree
Farm and New America).

Following Tree Farm, this court declines to extend Heyer to the loan guarantee
application at issuein this case. To do so would allow the court’s jurisdiction under “any
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express or implied contract with the United States’ to avoid the requirement in Testan that
suitsunder a statute or regulation identify amoney-mandating provisionin order to proceed.

Although this court accepts the conclusion of the Northern District of Texas and the
NAD that FmHA/FSA abused its discretion when it decided not to enter into a contract to
guarantee plaintiffs’ loan, plaintiffs have not alleged that the statutes and regulations that
were ignored by FmMHA/FSA are in any way money-mandating. Perhaps to avoid the
difficulty of making such an argument, plaintiffsargueinstead that they can be compensated
for FMHA/FSA’s failure to follow these provisions because of a contractual duty between
them. Consequently, thiscourt’sonly inquiry iswhether acontract wasformed, not whether
it should have been formed. No such contract was formed when plaintiffs application was
properly filed, because the statute and the regulations cannot be characterized fairly as an
offer. Nor do subsequent communications between the parties revea an offer and an
acceptance. The earliest communication that can be considered an offer is the conditional
commitment. Finally, the court declinesto imply acontract to consider plaintiffs application
under the rule in Heyer. Because no contract existed at the time of the Government’s
misconduct, no action for breach of contract can be maintained.

Defendant’ s motion for summary judgment as to plaintiffs' first claim for breach of
contract is granted.

I1. Fraud

Plaintiffsallege that FMHA/FSA’ sfailure and refusal to implement the May 3, 1996
NAD appeal determination, by violating legislation and regulations concerning the loan
guarantee program as well as the appeal s process, “constitute fraud on plaintiffs.” Compl.
19114-18, 25. They arguethat FMHA/FSA was* contractually bound to follow its own laws,
rules, and regulations, and to provide funding and guaranteed loans in accordance with its
rules, regulations, and statutes.” Id. 114. Moreover, plaintiffsrespondto defendant’ smotion
to dismiss by arguing that FmMHA/FSA *“breached the contract through fraud in obstructing
and interfering with the administration of government regulations to implement the fina
decision of the NAD as well asthe judgment of the United States District Court.” Pl.’s Br.
filed July 9, 2001, at 4. Therefore, according to plaintiffs, “a contractual claim exists with
respect to the fraud alegations and the Court should not dismiss the claim for lack of
jurisdiction.” 1d.

Plaintiffsrely principally on Burtt v. United States, 176 Ct. Cl. 310, 313-14 (1966),
inwhichtheplaintiff aleged that she had entered into an oral contract with amember of the
Army Medical Corpsto receive marriage counseling assistance at an Army hospital. Instead
of receiving such assistance at the hospital, the plaintiff claimed that she was involuntarily
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separated from her three children and confined for treatment asamental patient. Burtt stands
for the modest proposition that the Government may breach the terms of a contract through
bad faith or tortious conduct and that jurisdiction in the Court of Federal Claims is not
precluded simply because the government’ sconduct has* tortiousovertones.” Seeid. at 314-
15 & n.4. Although the court can exercise]jurisdiction to adjudicate the merits of aclaim for
tortious breach, the predicate of a breach of contract has not been established in this case.
Without an underlying contract on which aclaim for tortious breach can be based, the court
cannot consider this claim.

Whether plaintiffs mean to allege that FMHA/FSA has decelved them through false
or misleading representations (the traditional definition of “fraud”), or has injured them
though their failure to timely follow a relevant law or regulation (as their complaint
suggests), their action sounds in tort, not contract, and the court does not have jurisdiction
over tort actions against the United States. See Brown v. United States, 105 F.3d 621, 623
(Fed. Cir. 1997); Shearin v. United States, 992 F.2d 1195, 1197 (Fed. Cir. 1993).

Defendant’ smotiontodismissplaintiffs’ second claimfor fraud isdenied becausethe
court has jurisdiction to consider the claim for tortious breach of contract, but defendant’s
motion for summary judgment as to that claim is granted.

[11. Breach of fiduciary duty

Plaintiff’s third claim aleges that FMHA/FSA’s “arbitrary and capricious acts
constitute breach of fiduciary duty on Plaintiffs.” Compl. §29. Defendant has moved to
dismiss this claim on the ground that plaintiffs have failed to identify any fiduciary duty
owed to them by FmHA/FSA. Plaintiffs did not respond on point.

Plaintiffsidentify the conduct they consider a breach of the Government’ sfiduciary
duty, but do not specify from where this duty originates. To be actionable in the Court of
Federal Claims, afiduciary obligation must be premised on a contract or a source of law
specified in the Tucker Act which can be interpreted as mandating compensation. In
Mitchell the Supreme Court recognized a fiduciary duty on the part of the Government to
manage Indian timber lands for the benefit of the Indians that was actionable under the
Tucker Act: “Because the statutes and regulations at issue in this case clearly establish
fiduciary obligations of the Government in the management and operation of Indian lands
and resources, they can fairly be interpreted as mandating compensation by the Federa
Government for damages sustained.” 463 U.S. at 226; see also Begay v. United States, 16
Cl. Ct. 107, 125 (1987) (“[Mitchell] holdsthat if astatute(s) createsafiduciary relationship
between the United States and Indians then by implication that statute(s) may be read as
mandating compensation for a breach of the fiduciary duty.”).
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Plaintiffs formulate their claim for breach of fiduciary duty, asfollows:

27. TheUSDA National Appeals Division was created by the Congressto
provide a fair, neutral and independent appeal procedure to applicants,
participants, borrowers, and recipients of USDA programs and services such
as Plaintiffs. It was the intent of Congress that the final decisions of NAD
Hearing Officers and officials would be free from interference or obstruction
by agency administrative officials or employees.

28. Theactionsof FMHA/FSA ... violatetheintent, purpose and language
of the NAD appeals legislation regulations.

29.  Sucharbitrary and capriciousactsconstitute breach of fiduciary duty on
Plaintiffs.

Compl. 911 27-29. Plaintiffs' third claim can be read to argue that FmHA/FSA’s conduct
breached the obligation of good faith and fair dealing owed by every party to acontract. See
Restatement (Second) of Contracts 8 205 (1981). Such aclaim properly invokesthe court’s
Tucker Act jurisdiction. However, because any conduct in violation of statutes and rules
regarding NAD appeal s occurred prior to the formation of a contract between plaintiffsand
FmMHA/FSA, no contractual fiduciary duty can be maintained.

Plaintiffs' third claim can also be understood to allege afiduciary relationship arising
out of the statute and regulationsgoverning NAD appeal sdeterminations. Such an argument
again glosses over the fundamental jurisdictional limitationsin the Tucker Act. To say that
the Government owes a claimant a fiduciary duty does not avoid the question in
Testan—whether some applicable source of substantive law “can fairly be interpreted as
mandating compensation by the Federal Government for the damage sustained” ; it answers
that question.

The statute and regulations regarding NAD appeals do not establish any duty
comparableto that described in Mitchell. Instead, these provisions set forth a procedure for
administrative and judicia review of decisions by USDA officers. The judicial review
provision in section 6999, in fact, suggeststhat the only remedy availableto plaintiffsisthat
obtained by the Bank from the Northern District of Texas—enforcement of the NAD final
determination. These provisions do not mandate compensation by the Federal Government,
whether directly or through a fiduciary relationship. See also Harriman v. United States
Dep't of Agric., 99 F. Supp. 2d 105, 108 (D. Me. 2000) (holding statutes and regulations
governing NAD determinations not money-mandating). Nor do the CFRDA and its
implementing regulations establish the Government as a fiduciary to qualified loan
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applicants. While Congressand the Secretary of Agriculturecertainly sought to assist farmers
who otherwise could not obtain funds from private lenders, no statute or regulation affords
applicants a right to recover money damages from the United States Treasury for the
shortcomings of USDA officials administering the program.

Defendant’ smotion to dismiss plaintiffs' third claim for breach of fiduciary duty for
lack of subject matter jurisdiction is granted insofar as plaintiffs assert a fiduciary duty
imposed by statute or regulation. Insofar asthe alleged duty arises by contract, defendant’s
motion to dismiss plaintiffs’ third clam for breach of fiduciary duty is denied, but
defendant’ s motion for summary judgment asto that claim is granted.

V. Due process

Plaintiffs' final claim alleges that “ Defendant’ s failure and refusal to implement the
NAD Hearing Officer’'s appeal determination constituted a deprivation of a protected
property interest without the due process of law guaranteed by the Fifth Amendment.”
Compl. 31. Likethelr fiduciary duty claim, plaintiffs have not responded to defendant’s
motion to dismisstheir due processclaim. The Tucker Act requiresthat plaintiffsbasetheir
claim on amoney-mandating provision, even when their claimisbased on aprovision of the
Congtitution. See Testan, 424 U.S. at 402-03. The Federal Circuit and its predecessor the
Court of Claims, however, have consistently held that “no language in the clause itself
requiresthe payment of money damagesfor itsviolation.” Murray v. United States, 817 F.2d
1580, 1583 (Fed. Cir.1987) (citing Inupiat Cmty. of the Arctic Slope v. United States, 230
Ct. Cl. 647, 662, 680 F.2d 122, 132 (1982). Therefore, the due processallegationsraisedin
the plaintiffs' complaint do not present cognizable causes of action.

Defendant’ smotion to dismiss plaintiffs’ fourth claim for violation of due processis
granted.

CONCLUSION
Accordingly, based on the foregoing,
1. Defendant’s motion to dismiss plaintiffs' due process claim is granted.
2. Defendant’s motion for summary judgment is granted as to plaintiffs' claim for

breach of contract, their claim for tortious breach of contract, and any claim for breach of
fiduciary duty based on contract.
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3. The Clerk of the Court shall enter judgment for defendant on all of plaintiffs
contract claims and dismiss plaintiffs complaint as to their due process claim without
prejudice for lack of jurisdiction.

IT 1ISSO ORDERED.

No costs.

Christine Odell Cook Miller
Judge
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